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STATEMENT OF THE ISSUES

Whether the district court properly found, based upon clear and
convincing evidence, that B.B.P., J.R.P.,, and A.D.P. are deprived
children, that the conditions and causes of their deprivation are likely to
continue, and thus, that they are suffering or will probably suffer serious
physical, mental, moral or emotional harm?

iv



STATEMENT OF THE CASE

[11] On October 25, 2013, the State filed a Petition for Involuntary Termination
of Parental Rights. (Appellant’s App. 22.) A pretrial conference on the Petition was held
on January 15, 2014. Order for Continuance Jan. 28, 2014, At the pretrial conference the
petitioner and respondents made a joint request for a continuance of the trial which had
been scheduled for January 22" and January 23“{, 2014 Order for Continuance Jan. 28,
2014. This request was made for numerous reasons, one of which was to allow the
respondent parents additional time to engage in services and to participate in the services
to determine whether they were able to parent their children. Order for Continuance Jan.
28, 2014. The request was granted and trial on the Petition was continued to June 17
through June 20" 2014. Order for Continuance Jan, 28, 2014. An amended scheduling
order set a final dispositional conference for June 5", 2014 at 9 a.m. Amended
Scheduling Order Jan. 17, 2014. Neither respondent parent appeared at the final
dispositional conference despite having been provided notice of the hearing. (Appellant’s
App. 182 part y.)

[92] While t.he Petition for Involuntary Termination of Parental Rights was filed,
and pending trial, permanency hearings were held on the deprivation files for the children
on December 6, 2013, January 3, 2014, and February 3, 2014, before the Honorable John
Thelen, Judicial Referee (Appellant’s App. at 171 paragraph 4.) Referee Thelen held a
decision hearing on March 11, 2014, and issued Juvenile Findings of Fact, and Order for
Disposition which was filed on March 24, 2014. Petitioner’s Exhibit 1. Referee Thelen
found that the children continued to be deprived children, that it continued to be contrary
to their welfare to return to the parental home and that the permanent plan for the children

was adoption. Petitioner’s Exhibit 1. Referee Thelen continued the children under the
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custody of Grand Forks County Social Service Center for a period of no more than
twelve months commencing November 20, 2013. Petitioner’s Exhibit 1.

[13] A court trial on the Petition for Involuntary Termination of Parental Rights
was scheduled for June 17, 2014, with district court judge Debbie Kleven presiding.
(Appellant’s App. 171.) Respondents, J.P. and C.B., appeared at the court trial, each
represented by legal counsel. (Appellant’s App. 170.) The parties stipulated that the
court could review and consider the testimony and exhibits received at the permanency
hearings. (Appellant’s App. 171.) The court trial reconvened on June 19, 2014, for the
parties to present any additional evidence. (Appellant’s App. 171.)

[74] On September 19, 2014, the court filed its Corrected Order for Termination
of Parental Rights. (Appellant’s App. 170-189.) On September 23, 2014, the Judgment
terminating J.P.’s and C.B.’s parental rights was entered. (Appellant’s App. 190-191.)

[15] On October 24, 2014, 1.P. filed a notice of appeal with the clerk of district

court. (Appellant’s App. 192.)



STATEMENT OF THE FACTS

[16] B.B.P., born in 2010, J.R.P., born in 2011, and A.D.P., born in 2013, are the
biological children of J.P. and C.B. (Appellant’s App. 172.) J.P. has a daughter from a
previous relationship. Id. She resides with her biological mother and was therefore not a
subject of the termination petition. Id. C.B. also has a daughter from a previous
relationship. Id. She resides with her biological father and was therefore not a subject of
the termination petition. Id.

{171 The reports of child abuse or neglect regarding the respondents and their
children began even before B.B.P., J.R.P, and A.D.P. were born and related to the
respondent’s other children. (Appellant’s App. 173.) On May 28, 2009, Grand Forks
County Social Service Center received a report of suspected child abuse or neglect
regarding C.B.’s daughter S.W. Petitioner’s Exhibit 25. The report alleged psychological
maltreatment due to domestic violence in the home. Id. Law enforcement had been
called to respohd to the home for an assault that had occurred. Id. C.B. had bruises on
her arm and it was alleged that that she and J.P. had a fight and that her child S.W. was
present when the fight occurred. Id. C.B. denied to the child protection worker that J.P.
injured her. Id. J.P. denied causing any injuries to C.B. Id. Soctal services was unable to
substantiate the report. Id.

[78] On August 31, 2009, Grand Forks County Social Service Center received a
report of suspected child abuse or neglect regarding S.W., C.B.’s daughter. Petitioner’s
Exhibit 26. The report alleged concern for the child as drug paraphernalia had been
found in the home. Id. Law enforcement responded to C.B.’s home on August 26, 2009,

for a report of stolen property. Id. C.B. told law enforcement that her then ex-boyfriend,



J.P. had stolen property in the home which he had stolen from his step mother. Id. While
in the home, law enforcement found drug paraphernalia and controlled substances which
C.B. said belonged to J.P. Id. C.B. also reported that some of the stolen items were in her
motor vehicle. Id. J.P. admitted to stealing the items found and said that the orange pen
with the white residue was C.B.’s. Id, S.W. was staying with C.B, at the time. Id.

[19] On March 16, 2010, Grand Forks County Social Service Center received a
report of suspected child abuse or neglect regarding S.W., C.B.’s daughter. Petitioner’s
Exhibit 28. The report indicated that the child had been present during a domestic assault
of her mother. Id. C.B. reported she had been assaulted by the boyfriend of J.P.’s
mother. C.B. ensured that her child would not be exposed to further incidents of
domestic violence and the social service assessment process was terminated in progress
without a formal finding. Id.

[110] B.B.P. was born in 2010. (Appellants App. 172.) About a month after
B.B.P.’s birth, on December 23, 2010, Grand Forks County Social Service Center
received a report of suspected child abuse or neglect regarding S.W., C.B.’s daughter,
S.P., J.P.’s daughter and B.B.P. Petitioner’s Exhibit #29. A domestic assault had
occurred in the home between C.B. and J.P. and the children were emotionally impacted
by the incident. Id. S.P. was very upset and shaking. Id. S.W. was also visibly upset.
Id. B.B.P. was allegedly sleeping at the time. Id. Both parents alleged physical violence
by the other. Id. A second report was received during the assessment process regarding
an assault that had occurred prior to Thanksgiving, 2010. Id. C.B. indicated that S.W.
had been sitting on her lap when J.P. punched C.B. in the face. Id. It was reported that

J.P. picked C.B. up by her throat which caused her to black out. Id. She was pregnant



with B.B.P. at the time. Id. A third report was received during the assessment process
regarding another domestic disturbance that occurred on January 16, 2011. Id. Both
parents indicated that they had argued eatlier in the day. Id. Both alleged physical
violence by the other. Id. The Child Protection team staffed the reported concerns and
made a finding of Services Required for both J.P. and C.B. Id. This was based ona
finding of psychological maltreatment of the children by J.P. and C.B. Id. Case
Management services were required. Id.

[911] On February 16, 2011, Grand Forks County Social Service Center received
a report of suspected child abuse or neglect regarding B.B.P. Petitioner’s Exhibit 30. A
physical altercation had occurred between C.B. and J.P. while their daughter B.B.P. was
present. Id. Law enforcement was called to the residence. Id. J.P. had injuries. Id. C.B.
stated “I kicked his ass” and “I beat the hell out of him™. 1d. She indicated she had been a
victim of his abuse in the past. Id. C.B. was arrested and charged with aggravated
assault. Id. J.P. indicated that C.B. had strangled him which caused an impediment of air
flow. Id. A full assessment was not completed as the family had previously been
referred for wrap around case management services. Id. Their wrap around case
manager was tasked with addressing the reported concerns with the parents. Id.

[112] A Juvenile Deprivation Petition was filed on March 7, 2011, on behalf of
B.B.P. (Appellant’s App. 174.) At a hearing on April 18, 2011, J.P. and C.B. stipulated
that B.B.P. was a deprived child for the reasons set forth in the Petition. (Appellant’s
App. 35.) The juvenile court found that B.B.P. was a deprived child, and that it was
contrary to her welfare to remain in the parental home without the parents complying

with court ordered services. Id. at 55-59. The court entered an order of disposition



requiring the parents to comply with court ordered services for a period of 12 months
commencing April 18, 2011. Id. at 60,

[113] While the family was receiving wrap around case management services,
Social Service received reports on June 20, 2011, September 26, 2011, December 5,
2011, and December 6, 2011, regarding domestic disputes between J.P, and C.B. in the
presence of B.B.P. and J.R.P. (Appellant’s App. 174.) The report received on June 20,
201 1,’ indicated that C.B. and J.P. had engaged in a physical domestic while their
daughter B.B.P. was present. Petitioner’s Exhibit 31. B.B.P. was in her car seat while
her parents engaged in a tug of war type struggle over the car seat. Id. Law enforcement
responded to the scene at approximately 3:43 a.m. on June 18, 2011. Id. C.B. had
bruising on her arm consistent with having held the car seat in the crook of her arm
during a struggle. Id. The concerns reported were addressed by the wrap around case
worker with Grand Forks County Social Service Center. Id.

[Y14] The report received by Grand Forks County Social Service Center on
September 26, 2011, was regarding continued conflict in the home between J.P. and C.B.
Petitioner’s Exhibit 33. There was no formula for B.B.P. and I.P. was refusing to assist
with purchasing it. Id. The report also indicated that C.B. was pregnant, had fallen in the
home, and had not sought medical attention. Id. The report further indicated that J.P. is
controlling and abusive to C.B. Id. These concerns were handled administratively by the
wrap around case worker assigned to work with the family. Id.

[115] The report received on December 5, 2011, indicated that B.B.P. and J.R.P.,
who was less than one month old at the time, are exposed to ongoing domestic violence

between their parents. Petitioner’s Exhibit 34. Law enforcement responded to the home.



Id. C.B. and J.P. indicated they were involved in a verbal dispute. Id. C.B. and J.P. were
separated by law enforcement for the night. Id. C.B. stayed with the children and J.P.
stayed elsewhere for the evening. Id.

[116] The report received on December 6, 2011, was for continuing exposure of
the children to the parents’ domestic violence. Petitioner’s Exhibit 34. J.P. had returned
to the home and he and C.B. engaged in a verbal altercation in front of B.B.P. and J.R.P.
Id. Law enforcement determined it was not safe for the children to remain in the home
due to the ongoing disputes which have a high potential for physical violence. Id. Law
enforcement contacted social services for a foster care placement, and the children were
placed in emergency foster care on December 6, 2011. Id.

[117] A Temporary Custody Order was issued by the Director of Juvenile Court
on December 7, 2011. Petitioner’s Exhibit 4. Once the children were removed from the
home and placed in foster care, Wrap Around Case Management Services were
terminated. (Appellant’s App. 36 § 37). Following a shelter care hearing on December
21, 2011, The Honorable David Vigeland, Judicial Referee, entered Findings of Fact and
Order for further shelter care finding probable cause to believe the children were
deprived children and finding it contrary to their welfare to return to the parental home,
Petitioner’s Exhibit 7. Referee Vigeland placed the children under the custody of social
services for a period of up to 60 days commencing December 6, 2011, for appropriate
placement, Id.

[718] A Juvenile Deprivation Petition was filed on January 5, 2012, on behalf of
B.B.P. and J.R.P. Petitioner’s Exhibit 8. A hearing on the petition took place on January

31, 2012. Petitioner’s Exhibit 9. At the hearing, J.P. and C.B. stipulated that the children



were deprived children based on the information contained in the petition alleging
deprivation. Id. The Court found that it was contrary to the children’s welfare to return
to the parental home. Id. The court placed the children under the custody of social
services for a period of no more than twelve months commencing December 6, 2011. Id.
The Court also ordered that the children be returned home on a trial home placement on
February 4, 2012. Id. Finally, the Court ordered that J.P. and C.B. abide by the court
ordered services previously ordered. Id.

[119] On February 3, 2012, the children were placed back in the home on a trial
home placement. (Appellant’s App. 175 parti.) On March 24, 2012, the Sheriff’s Office
was contacted to conduct a welfare check on the children. Petitioner’s Exhibit 35. Law
enforcement was unable to locate C.B. or the children that day, but they did make contact
with her the following day. Id. C.B. indicated she was fearful that J.P. would find her.
Id. She also told law enforcement she thought J.P. was abusing his prescription
medication due to his violent mood swings. Id. She said she feared for her safety and the
safety of her children. Id. On March 25,2012, B.B.P. and J.R.P. were initially left in the
custody of their parents. Id. However, when conflict continued to escalate between J.P.
and C.B. that same day, law enforcement determined that the children needed to be
removed from the home for their safety. Id. B.B.P. and J.R.P. were removed from the
home by law enforcement on March 25, 2012. Id. They have remained out of the home
and under the custody of social services since then. (Appellant’s App. 185.)

[120] The last report of abuse or neglect regarding the family was received by
Grand Forks County Social Service Center on April 26, 2012. Petitioner’s Exhibit 36.

The report indicated that J.P. had a visit with his daughter S.P. and refused to return her



to her mother. 1d. Her mother was her primary caregiver. Id. J.P. and C.B. were
residing at a hotel in Grand Forks at the time. Id. It was also reported that J.P. did not
bring his daughter to school when she was with him and that he did not have clothing for
her. Id. On April 27, 2012, both J.P. and T.N., the mother of S.P. contacted a child
protection worker with Grand Forks County Social Service Center and indicated that they
were both in agreement that S.P. would return to her mother. Id. The child protection
assessment was terminated in progress. Id.

[121] Since the children were removed from the trial home placement, the
evidence and exhibits presented at trial indicated that the children have remained under
the custody of social services and have not returned home. (Appellant’s App. 185.) On
November 7, 2012, a Petitioner’s Request for Permanency Hearing was filed with the
Clerk of District Court and was accompanied by an affidavit of Susan Hartz, Licensed
Social Worker and Foster Care Case Worker for the family. Petitioner’s Exhibit 10. The
request was filed on behalf of B.B.P. and JR.P. Id. On November 30, 2012, the
Honorable John Thelen, Judicial Referee, entered Juvenile Findings of Fact and Order for
Disposition finding upon stipulation by the parties that B.B.P. and J.R.P. continued to be
deprived children pursuant to North Dakota Century Code §27-20-02(8)(a). Id. Referee
Thelen outlined the reasons for the deprivation finding as outlined in the Affidavit of
Susan Hartz. Id. Referee Thelen found that it continued to be contrary to the children’s
welfare to return to the parental home, that reasonable efforts had been made to finalize
the permanent plan for the above-named children, and at said time the permanent plan
was a concurrent plan of reunification with a parent/adoption. Id. Referee Thelen

entered an Order of Disposition continuing the children under the care, custody and



control of the Director of the Grand Forks County Social Service Center for a period of
no more than twelve months commencing November 20, 2012. Id.

{122] A.D.P. was born in 2013, and on the same day, a Temporary Custody Order
was signed by Jennifer Liddle, Court Service Officer with the juvenile court on behalf of
A.D.P. Petitioner’s Exhibit 12. An affidavit of Traci Van Beek was attached and
incorporated into the Temporary Custody Order. Id. On February 13, 2013, the
Honorable David Vigeland, Judicial Referee, entered a Juvenile Order for Shelter Care
following a Shelter Care Hearing on February 7, 2013. Petitioner’s Exhibit 13. Referee
Vigeland found, based upon stipulation by the parties, that A.D.P. was a deprived child
pursuant to North Dakota Century Code §27-20-02(8)(a). Id. Referee Vigeland outlined
the reasons for the deprivation in his Juvenile Order for Shelter Care, which were also
outlined in the affidavit of Traci Van Beek. Id. Referee Vigeland found probable cause
to believe that it was contrary to A.D.P.’s welfare to return to the parental ﬁome, and that
reasonable efforts had been made to prevent or eliminate the need to remove A.D.P. from
the home. Id. Referee Vigeland entered an Order of Disposition placing A.D.P. under
the care, custody and control of the Director of the Grand Forks County Social Service
Center for a period of sixty days commencing February 3, 2013, Id.

[123] On February 13, 2013, a Juvenile Petition was filed with the Clerk of
District Court on behalf of A.D.P., alleging deprivation. Petitioner’s Exhibit 14. On
April 5, 2013, the Honorable John Thelen, Judicial Referee, entered Juvenile Findings of
Fact and an Order of Disposition finding upon stipulation by the parties, that A.D.P. was
a deprived child pursuant to North Dakota Century Code §27-20-02(8)(a). Petitioner’s

Exhibit 15. Referee Thelen outlined the reasons for the deprivation, found that it was
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contrary to A.D.P.”s welfare to return to the parental home, and found that reasonable
efforts had been made to prevent or eliminate the need to remove her from the home. Id.
Referee Thelen entered an Order of Disposition placing A.D.P. under the care, custody
and control of the Director of the Grand Forks County Social Service Center for a period
of twelve months commencing February 3, 2013. Id.

[124] On October 14, 2013, a Petitioner’s Request for Permanency Hearing was
filed with the Clerk of District Court on behalf of B.B.P., JR.P., and A.D.P. (Appellant’s
App. 35.) The Request for Permanency Hearing was accompanied by an Affidavit of
Miranda Confer, Licensed Social Worker with the Grand Forks County Social Servicé
Center and Foster Care Case Worker for the family. Id. Permanency hearings with
respect to all three children were held on December 6, 2013, January 3, 2014, and
February 3, 2014. (Appellant’s App. 150.) The Court heard testimony from Miranda
Confer, Diane Schull, Guardian Ad Litem for the children, C.B. and J.P. Id. Following
the hearings, Referee John Thelen entered an order continuing B.B.P., J.R.P., and A.D.P.
under the care, custody, and control of the Director of Grand Forks County Social Service
for an additional twelve months, commencing November 20, 2013. Petitioner’s Exhibit
I.

[125] After considering all of the testimony and evidence presented, Referee
Thelen found that the children continued to be deprived children and that it continued to
be contrary to their welfare to return home. Id. Referee Thelen specifically found that:

1. There has been little change or improvement in the family situation based upon
the overall lack of cooperation by both parents.

2. J.P. has accomplished very little in the time that his children have been in foster
care. He is still unemployed and has not even worked at day labor or a seasonal
harvest worker during the past year. He is not complying with drug testing as
required. He is without stable housing.

11



10.

C.B. continues to reside with J.P. despite the fact that he has accomplished very
little. There continues to be chemical dependency concerns with C.B. and
whether she is taking her prescribed medications. She is not complying with drug
testing and is not involved in individual counseling. Although she contends that
her psychiatrist has told her that she does not need to attend individual counseling,
she has failed to produce any evidence to support this allegation. She has told the
service providers that she no longer needs to take prescribed medication but has
failed to provide any documentation to support this allegation. She also continues
to be unemployed. '

Neither parent is able to financially support their children.

Neither parent has a valid driver’s license since their driving privileges were
suspended for failure to pay child support.

The parents have not been able to provide stable housing, but instead have resided
in hotels during the past year.

The parents have failed to consistently address their psychiatric needs.

Neither parent has complied with the requirement for individual and couples
counseling.

The parents have not actively participated in their children’s services, including
infant development appointments and medical appointments.

Although numerous services have been offered to the parents, the parents have
not taken advantage of these services; but rather, continue to deny that services
are needed.

(Appellant’s App. 177))

[126] Referee Thelen found that the parents did not have the present capability to

parent their children and that the evidence was not good that they would have the ability
in the near future. Petitioner’s Exhibit 1. He found that if they were to return home, they

were at significant risk for harm. Id.

[127] A court trial was scheduled for June 17, 2014, with district court judge

Debbie Kleven presiding. (Appellant’s App. 171.) Respondents, J.P. and C.B., appeared
at the court trial, each represented by legal counsel. (Appellant’s App. 170.) At trial, it
was again established that both J.P. and C.B. have not followed through with the services

offered. (Appellant’s App. 177-187.) On September 19, 2014, the court filed its
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Corrected Order for Termination of Parental Rights. (Appellant’s App. 170-189.) After
the court considered the testimony presented at the permanency hearing, the testimony
presented on June 19, 2014, at the trial on the termination petition, and after having
considered the statements and arguments of counsel and the exhibits, the district court
found the children to be deprived children. (Appellant’s App. 172-173.) The district
court found that their deprivation was likely to continue and that in the future they would
be likely to suffer serious, physical, mental, moral, or emotional harm if they are returned
to their parents. Id. at 185. The district court found that C.B. and J.P. do not have the
current ability or the ability in the near future to provide an adequate environment for the
children. Id. The court found that B.B.P. and J.R.P. had been out of the home for twenty
six consecutive months at the time of trial in June, 2014, and A.D.P., her entire life. Id.
This is more than 450 out of the previous 660 nights. Id. This equated to 66% of
B.B.P.’s life, 96% of J.R.P.’s life and 100% of A.D.P.’s life. I1d. at 186. On September
23, 2014, the Judgment terminating J.P.’s and C.B.’s parental rights was entered.
(Appellant’s App. 190-191.)

[128] Extensive services were provided to thé family when the children were in
the home to prevent the children’s removal from the home and after they were removed
from the home to allow for reunification. (Appellant’s App. 176.) Wrap Around Case
Management Services were provided to the family prior to the children being placed in
foster care. Id. Those services were provided from February 17, 2011, until December 6,
2011. Id. Stephanie Homstad, Wrap Around Case Worker with Grand Forks County
Social Service Center prepared a service plan for C.B. and J.P. to address the areas of

concern. Petitioner’s Exhibit 37. The service plan was signed by J.P. on February 18,
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2011, indicating he agreed to the areas of concern and agreed to work on the goals and
tasks. Id. J.P. was required to complete services at the community violence intervention
center, continue with psychiatric and mental health services and medications as
recommended, engage in individual therapy as recommended, address his alcohol
concerns and follow a safety plan with respect to the domestic violence. Id. A safety
plan was also developed for both parents. Petitioner’s Exhibit 40. The safety plan was
signed by J.P. on May 19, 2011.

[929] Grand Forks County provided services to the family through the foster care
department once the children were placed in foster care. (Appellant’s App. 176.) These
services were provided initially with the goal to reunify the children with their parents.
Id. When this goal was not attainable, the services were provided to finalize the
permanent plan for the children. Id. These services included Foster Care Case
Management services, Child and Family Team Meetings, parenting and psychological
evaluations, psychiatric treatment; psychological and medication management services
through Northeast Human Service Center, Parent Aide services, individual therapy
services at Northeast Human Service Center, services through the Community Violence
Intervention Center, including the New Choices Program, couples therapy through The
Village, parenting classes through the Parent Information Center, drug screens through
Community Service, a home study through Interstate Compact to determine if C.B.’s
father was able to have the children placed with him, visitation through Kids First
Visitation Center at the Community Violence Intervention Center, supervised visits at
Grand Forks County Social Service Center, Infant Development services, Developmental

Disability Case Management services, Health Tracks screenings, permanency funds for

14



rent deposit and vehicle repair, WIC, an assessment for B.B.P. through Play Therapy
Zone, an assessment for B.B.P. with Dr. Yeager, AASK services, and bus tickets for
visitation for C.B. and J.P. Id.

[930] J.P. has accomplished little in the long period of time that his children have
been in foster care. Petitioner’s Exhibit 1 pg. 3. He continues to struggle in many areas
of his life which impact his ability to provide appropriate care for his children
(Appellant’s App. 77.) J.P. has a history of alcohol/drug abuse and was not compliant
with his random drug and alcohol screens through community service to ensure sobriety.
(Appellant’s App. 177 part r), (Appellant’s App. 84.) Community service closed J.P.’s
file five times due to his lack of compliance. (Appellant’s App. 84.) Additionally, social
services suspected that he was under the influence of a controlled substance while
participating in a visit with his children in July, 2013. Petitioner’s Exhibit 70,
(Appellant’s App. 182, part v.) He was asked to provide a urine sample and he refused.
Petitioner’s Exhibit 70. He was then referred to community service to complete a drug
screen which he indicated he would do. Id. He was told he could return to the visit once
his screen was completed. Id. He did not show up for the drug screen at community
service, and did not come back to the visit. Id.

[131]J.P. has not been consistent with engaging in individual therapy and was
not engaging in therapy at the time of the permanency hearing or at the time of trial.
(Appellant’s App. 182 part v), Petitioner's Exhibit | at 3 96. J.P. has not addressed
issues of domestic violence as he did not complete the New Choices program at the
CVIC and has not consistently engaged in individual therapy to address this,

(Appellant’s App. 182-183.) In June, 2013, C.B. reported to her Foster Care Case
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Workcr that J.P. had Ieft for the state of Colorado, had taken all of her money and she
believed that he had been taking way too much Adderall. (Appellant’s App. 183.) She
reported that he had taken all of her Adderall and his full prescription. Id.

[132] J.P. has no driver’s license and it was suspended for his failure to pay child
support. Petitioner’s Exhibit 1 at 4 4 10. At the time of trial, J.P. had a driving under
suspension charge pending in Grand Forks County District Court. (Appellant’s App.
183).

[33] J.P. has not attended his children’s appointments while they have been in
foster care. (Appellant’s App. 178), Petitioner’s Exhibit 1 at 59 15. J.P. has not
demonstrated financial stability or an ability to meet his needs and the needs of his
family. (Appellant’s App. 182.) His employment history is limited. Id. at 183.

[134] J.P. lacks stability with housing. (Appellant’s App. 178.) He has been
relatively homeless for a large amount of the time that Grand Forks County Social
Service Center has been working with him, residing in his car, with friends, with
relatives, and at hotels paid for by C.B.’s father. Id.

[135] J.P. suffers from mental illness for which he is prescribed medications.
(Appellant’s App. 183.) He has been diagnosed with many disorders including
Depressive Disorder, Social Anxiety Disorder, Panic Disorder without Agoraphobia, and
ADHD. (Appellant’s App. 183), Petitioner’s Exhibit 81. He has not been consistent with
meeting with his psychiatrist as evidenced by the no show notes and psychiatric progress
notes. Petitioner’s Exhibit 81.

[136] J.P. has not worked with social services to eliminate his children’ s

deprivation. (Appellant’s App. 178), Petitioner’s Exhibit 1. The termination of parental
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rights trial was delayed to allow J.P. more time to engage in services and to demonstrate
that he could appropriately care for his children. Order for cont. Jan, 28, 2014. Despite
this, J.P. refused to sign the most recent service agreement prepared by Miranda Confer,
his case worker. (Appellant’s App. 181), Petitioner’s Exhibit 72.

[937] J.P. has not actively engaged in visitation with his children. Petitioner’s
Exhibit 87, Between the permanency hearings and trial in June, 2014, there were many
missed visits. Id. and (Appellant’s App 180-181.) When he does visit with the children,
it appears like he is not demonstrating what he should have learned with respect to
bonding and emotionally connecting with his children. Peitioner’s Exhibit 90. J.P. has
only completed one six hour parenting class. Appellant’s App. 43. Parent Aid services
were terminated due to his lack of follow through. (Appellant’s App. 177 part r.)

[138] J.P. has an extensive criminal history which was outlined in the court’s
termination findings and supported by the exhibits received at trial. (Appellant’s App.
182-183.) His criminal history includes violent offenses and offenses committed while
he was under the influence of drugs and/or alcohol. (Appellant’s App. 182-183),
Petitioner’s Exhibits 18-21. He has not addressed the role he plays in incidents involving
domestic violence as he has not completed domestic violence treatment or addressed the
concerns in individual therapy. (Appellant’s App. 182.) He has not addressed his
addiction issues as evidenced by his failure to comply with drug testing. Petitioner’s
Exhibit 84,

[139] B.B.P. and J.R.P. had noticeable developmental issues when they came into
foster care (Appellant’s App. 175.) Social Service had the children assessed by

specialists who referred the children to the Infant Development Program. Id. All three
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children have required infant development services. Petitioner’s Exhibits 45-48. B.B.P.
has developmental delays in all areas of her development. Petitioner’s Exhibit 46.
B.B.P. also struggles with eating/stuffing food issues, tantrums, head banging and anger
outbursts which her infant development specialist indicated is typical for children who
have experienced childhood trauma. Petitioner’s Exhibit 45. B.B.P. has made gains in
her development while in foster care and in a stable and consistent environment.
Petitioner’s Exhibit 45. C.B. confessed that she did not begin prenatal care with B.B.P.
until she was 12 weeks pregnant and that she continued to smoke throughout her
pregnancy. (Appellant’s App. 175.)

[140] B.B.P. is in special needs preschool because of her delayed development,
lack of age-appropriate motor skills, and her need for occupational and speech therapy.
Id. She also suffers from significant phobias, throws tantrums beyond that of a typical
child her age, and hoards food. B.B.P. was evaluated by a psychologist. Petitioner’s
Exhibit 42. Her psychologist noted that she has demonstrated a number of significant
behavioral difficulties. Id. Dr. Yeager opined that B.B.P. will require a very structured
home so that she can continue to improve. Id. She stated that her recommendation
would be that she have a stable structured home with parents who have good discipline
skills but who can also be warm and nurturing towards her. Id. She will continue to need
access to habilitative therapy services and perhaps special education preschools. 1d. Dr.
Yeagher diagnosed B.B.P. with Adjustment Disorder with Disturbance of Conduct, and
Developmental Delays. Id.

[141] J.R.P. has delayed motor skill development, receives infant development

services and attends Head Start. (Appellant’s App. 175.) During the assessment of J.R.P.
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for the Infant Development Program, information was provided that C.B. did not know
that she was pregnant with J.R.P. until she was six months pregnant, at which time she
started prenatal care. Id. C.B. also continued to smoke throughout her pregnancy with
J.R.P. Id. Three days after being discharged from the hospital, J.R.P. was readmitted to
the hospital due to jaundice, and was also diagnosed with failure to thrive due to his
feeding difficulties and lack of weight gain. Id.

[142] A.D.P. was also evaluated for infant development services. Petitioner’s
Exhibit 48. During the intake session C.B. shared that she didn’t find out she was
pregnant until she was about five months along. Id. She started prenatal care at six
months into her pregnancy. A.D.P. was found appropriate for infant development
services and recommendations were made to assist in promoting her overall development.
Id. The three children, B.B.P., J.R.P., and A.D.P., are residing together in the same foster

home and are showing progress in their development. (Appellant’s App. 176.)
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LAW AND ARGUMENT

I. The district court properly found, based upon clear and convincing

evidence, that B.B.P., J.R.P., and A.D.P. are deprived, that the conditions
and causes of their deprivation are likely to continue, and thus, will

probably suffer serious physical, mental, and emotional harm.

[143] This Court does not set aside a juvenile court’s findings of fact unless those
findings are clearly erroneous. N.D.R.Civ.P.52(a). “”A finding of fact is clearly
erroneous under N.D.R.Civ.P. 52(a) if there is no evidence to support it, if the reviewing
court is left with a definite and firm conviction a mistake has been made, or if the finding
is induced by an erroneous view of the law."” A.L. v. R.G., 2011 ND 189,96, 803
N.W.2d 597.

[144] Additionally, the reviewing court shall “[give] appreciable weight to the
findings of the juvenile court.” N.D.C.C. § 27-20-56 (1). A trial court’s findings of fact
are presumptively correct, and on appeal we view the evidence in the light most favorable
to the findings, without reweighing the evidence or reassessing credibility if there is
evidence supporting the findings. Id. Due regard shall be given to the trial court to judge
the credibility of the witnesses, N.D.R.Civ.P. 52(a).

[45] The district court considered the testimony at the permanency hearings,
considered the testimony presented at trial on June 19, 2014, considered the statements
and arguments made by counsel at trial, and reviewed and considered over 100 exhibits
prior to making its findings of fact, and conclusions of law. (Appellant’s App. 171.) The
court made very detailed findings of fact, and conclusions of law which were based on

the evidence presented to the court. (Appellant’s App. 170-187.) The court found after a
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review of everything, that there is clear and convincing evidence that B.B.P., J.R.P., and
A.D.P. are deprived children; the conditions and causes of the deprivation are likely to
continue or will not be remedied in the near future; and by reason thereof, B.B.P., JR.P.,
and A.D.P. will probably suffer serious physical, mental, and emotional harm.”
(Appellant’s App. 187.) The court’s findings of fact, conclusions of law and order
terminating parental rights was not clearly erroneous and should not be set aside.

[146] “To terminate an individual's parental rights, the petitioner must prove the
child is deprived; the conditions and causes of the deprivation are likely to continue or
will not be remedied; and, that by reason thereof the child is suffering or will probably
suffer serious physical, mental, moral, or emotional harm.” N.D.C.C. § 27-20-
44(D)(c)X(1).

[147] A deprived child is one "without proper parental care or control,
subsistence, education as required by law, or other care or control necessary for the
child's physical, mental, or emotional health, or morals, and the deprivation is not due
primarily to the lack of financial means of the child's parents, guardian, or other

custodian”. Boehmer v. T.A. (In the Interest of T.A.), 2006 ND 210, ¢ 12, 722 N.W.2d

548, N.D.C.C. §27-20-02(8)(a). “The phrase proper parental care refers to the minimum
standard of care which the community will tolerate.” Inre R.S., 2010 ND 147, 938, 787
N.W.2d 277 (citing to Interest of K.R.A.G., 420 N.W.2d 325, 327 (N.D. 1988)). In
addition, “[tJhe definition of a deprived child is broad enough to encompass a child
whose parent, while never having had the opportunity to care for the child, is shown to be

presently incapable of providing proper parental care for the child.” Inre K.B., 2011 ND

152,911, 801 N.W.2d 416 (citing to Interest of T.J.0., 462 N.W.2d 631, 633 (N.D.
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1990)).

[48] C.B. has not appealed the court’s findings of fact, conclusions of law and
order terminating parental rights and therefore, the Appellee will address J.P.’s claims
only. There is overwhelming evidence to support the court’s finding that the children are
deprived children. (Appellant’s App. 173-187.) Following permanency hearings on
December 6, 2013, January 3, 2014, and February 3, 2014, the Honorable John Thelen,
Judicial Referee, issued Juvenile Findings of Fact, and Order for Disposition on March
24,2014. Petitioner’s Exhibit 1. Referee Thelen found that the evidence presented
established clear and convincing evidence that the children continue to be deprived
children. Id. Referee Thelen made detailed findings to support the finding of continued
deprivation. Id. The court placed the children under the custody of social services for a
period of no more than twelve months commencing November 20, 2013. Id. That order
was still in full force and effect at the time of the termination trial on June 17 and 19%,
2014, 1d.

[149] Following the trial on the termination of parental rights petition, the district
court made very detailed findings to support its finding that there was clear and
convineing evidence that the children are deprived children. (Appellant’s App. 173-187).
The court considered the child protection history, the juvenile court history, the services
provided to the family, J.P.’s criminal history, J.P.’s lack of stability in all areas of his
life, J.P.’s failure to engage in services consistently, J.P.’s mental health concerns, J.P.’s
chemical dependency concerns, the children’s special needs, and J.P.’s overall failure to
address his deficiencies. Id. These deficiencies led to the children’s deprivation and it

was established that his pattern of not following through with services offered continued
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until the termination of parental rights trial. (Appellant’s App. 177.) There was extensive
evidence to support the court’s finding that the children are deprived children and this
finding should not be set aside as a mistake was not made. A.L.v. R.G., 2011 ND 189,19
6, 803 N.W.2d 597.

[150] The court found that there was clear and convincing evidence presented to
find that the conditions and causes of the children’s deprivation was likely to continue or
would not be remedied and that by reason thereof, the children would probably suffer
serious physical, mental, and emotional harm. (Appellant’s App. 185 and 187). The court
made detailed findings that the children’s deprivation was likely to continue. Id. The
court found that the evidence supports a finding that the parents do not have the current
ability or the ability in the near future to provide an adequate environment for the
children. Id. at 185.

[151] The court found fhat while J.P. has complied with some of the necessary
services, he has not complied with many of the necessary services for a period of time,
which would demonstrate stability and an ability to provide a safe home for his children.
(Appellant’s App. 177.) B.B.P. and J.R.P. were already returned home on a trial home
placement and required removal again given the continuing concerns. (Appellant’s App.
174.) The court found that J.P. does not have a proven track record of an ability to work
or provide for his children. Id. at 185. The court found that he has failed to provide the
children with a safe living environment. Id. The court found that J.P. overlooks what is
best for his children, and instead decides to cooperate with social services only on his
time and according to his plan as to what he thinks needs to be done. Id, The court found

that J.P. has had ample opportunity to participate in the services and despite this
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opportunity, refuses to fully participate. 1d. at 185-186.
[152] This Court has held that "a parent's lack of cooperation with social service

agencies indicates the causes and conditions of deprivation are likely to continue or will

not be remedied.” Interest of A.B., 2010 ND 249, 422, 792 N.W.2d 539. “Evidence of

the parent’s background, including previous incidents of abuse and deprivation, may be
considered in determining whether deprivation is likely to continue.” Inre L.F.,, 1998
ND 129, 9 16, 580 N.W.2d 573. Additionally, a “pattern of parental conduct can also
form a basis for a reasonable prediction of future behavior.” Inre B.B., 2008 ND 51,99,
746 N.W.2d 411 (citing Inre A.L., 2001 ND 59, § 16, 623 N.W.2d 418). The State,
however, cannot rely solely on past deprivation to show that the child continues to be
deprived. Inre T.L., 2008 ND 131, 16, 751 N.W.2d 677.

(153] B.B.P., J.R.P., and A.D.P. all have special needs. (Tr. 00:30:37, Dec. 6,
2013.) This Court has clearly established that “the special needs of children are relevant
to a determination of whether there will be continuing or unremedied deprivation.” In re
K.B.,2011 ND 152, 4 36, 801 N.W .2d 416 (quoting Interest of L.J., 436 N.W.2d 558,
561 (N.D. 1989)). They have regular appointments for speech, infant development,
occupational therapy, medical appointments, etc., that they will continue to need to go to
in the future. (Tr. 00:31:50, Dec. 6, 2013.) J.P. has not demonstrated that he can getto
these appointments when he doesn’t have the children in his custody. (Tr. 00:34:35, Dec.
6,2013.) Therefore, the concern is that J.P. would not get his children to their required
services if the children were returned home. (Tr. 00:40:06, Dec. 6, 2013.) This would
cause them to suffer serious physical, mental, moral or emotional harm.

(54] The court properly considered J.P.’s lack of cooperation with social
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services, his failure to complete services, his background, his overall lack of stability, the
child protection history, and the children’s needs when making the finding that the
conditions and causes of the children’s deprivation was likely to continue or would not be
remedied and that by reason thereof, the children would probably suffer serious physical,
mental, and emotional harm. (Appeliant’s App. 185 and 187). This finding was not
clearly erroneous and this finding should not be set aside as a mistake was not made.
A.L.v.R.G., 2011 ND 189, 7 6, 803 N.w.2d 597.

[1551 A court may also terminate an individual’s parental rights if the child is a
deprived child and the court finds that the child has been in foster care for at least four
hundred and fifty out of the previous six hundred and sixty nights. N.D.C.C. § 27-20-
44(1)(c)(2). Interest of D.F.G., 1999 ND 216, 915 n.3, 602 N.W.2d 697 and Interest of

E.F., 2006 ND 47 §8, 711 N.W.2d 144.

[156] The court found that the children are deprived children. (Appellants App.
172.) The court also found, based upon the testimony and evidence presented that B.B.P.
and J.R.P. had been out of the home for twenty six consecutive months at the time of trial
in June, 2014, and A.D.P., her entire life. (Appellant’s App. 185.) This is more than 450
out of the previous 660 nights. Id. The court found that this equated to 66% of B.B.P.’s
life, 96% of J.R.P.’s life and 100% of A.D.P.’s life. Id. at 186. Given that the court
found that the children were deprived children and that they had been is foster care for at
least four hundred and fifty out of the previous six hundred and sixty nights, the Order

terminating parental rights should not be set aside.
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CONCLUSION

[957] After a full and careful review of all of the evidence, the testimony, the

exhibits and the record available to the court at the termination of parental rights trial, the

district court properly found that there was clear and convincing evidence that the

children are deprived, that the conditions and causes of their deprivation are likely to

continue, and that they are suffering or will likely suffer serious physical, mental and

emotional harm if returned home. The district court properly found that the children have

been in foster care for at least four hundred and fifty out of the previous six hundred and

sixty nights. The district court did not err in terminating J.P.’s parental rights.

[158] For the above-stated reasons, the Appellee requests that this Court deny the

Appellant’s appeal and affirm the district court’s decision.

Respectfully submitted this 17™ day of November, 2014.
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